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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Arnando Palacio d/b/a La
Bahia Restaurant, Respondent; 8 U S. C.1324a Proceeding; Case No.
901002109.

DECI SI ON AND ORDER
GRANTI NG COVPLAI NANT* S MOTI ON FOR SUMVARY DECI SI ON

E. MLTON FROSBURG, Adnministrative Law Judge
Appearances: ARTHUR A. LIBERTY Il, Esquire, Inmigration and
Naturali zati on Service for Conplai nant;

ARMANDO PALACI O, Pro se Respondent.

|. Procedural History

On May 29, 1990, the United States of Anmerica, Inmigration and
Nat urali zati on Service, served a Notice of Intent to Fine on Arnmando
Pal aci 0, d/b/a La Bahia Restaurant. The Notice of Intent to Fine alleged
one Count with 15 violations of Section 274A(a)(1)(B) of the Imrgration
and Nationality Act (the Act) for failure to prepare Forns |-9, or in the
alternative, failure to present for inspection Forms [-9. In a letter
dated June 1, 1990, Respondent requested a hearing before an
adm ni strative | aw j udge.

The United States of Anerica, through its Attorney, Arthur A
Liberty 11, filed a Conplaint, incorporating the allegations in the
Notice of Intent to Fi ne agai nst Respondent on July 10, 1990. On July 10,
1990, the Ofice of the Chief Administrative Hearing Oficer issued a
Noti ce of Hearing on Conplaint Regarding Unlawful Enploynent, assigning
nme as the administrative law judge in the case and setting the hearing
for an unschedul ed date in or around Stockton, California.

Respondent has failed to file an Answer to Conplaint as of this

date. On August 23, 1990, Conplainant subnitted a Mtion for Sunmmary
Deci sion and Points and Authorities in Support of
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Motion for Sumrary Decision and Alternative Mtion for Default Judgnent.

Respondent has also failed to oppose or respond in any nanner to
Conpl ai nant's Moti on.

The exhibits attached to Conplainant's Mtion include: a Request for
Adm ssions of Fact and Authenticity of Docunents (Ex. 1); a letter from
Conmpl ainant's counsel to Respondent, dated July 16, 1990, remn nding
Respondent of the need to file a tinely Answer and indicating the proper
nmet hod for responding to the request for admissions (Ex. 2); a letter
from Conplainant's counsel, dated August 6, 1990, remninding Respondent
of the need to file a tinely Answer (Ex. 3); a letter from Respondent to
Conpl ai nant, dated August 9, 1990, responding to the request for
adm ssions (Ex. 4); and a Menpb to File from Raul Diaz, Senior Border
Patrol Agent, Stockton, California, dated April 30, 1990, containing an
eval uation of the civil penalties assessed agai nst Respondent, i ncluding

a summary of the five factors considered in the assessnment of civil
penalties (Ex. 5).

1. STANDARDS FOR DECI DI NG SUMVARY DECI SI ON
The federal regul ations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter sunmary decision for either party
if the pleadings, affidavits, material obtained by discovery or
otherwise . . . showthat there is no genuine issue as to any materi al
fact and that a party is entitled to summary decision.'' 28 CF. R 8§
68.36 (1988); see also Fed. R Civ. Proc. 56(c).

The purpose of the summary judgnment procedure is to avoid an
unnecessary trial when there is no genuine issue as to any materi al
fact, as shown by the pleadings, affidavits, discovery, and
judicially-noticed matters. Celotex Corp. v. Catrett, 477 U S 317,
106 S. Ct. 2548, 2555 (1986). A material fact is one which controls the
outcone of the litigation. See Anderson v. Liberty Lobby, 477 U. S
242, 106 S.Ct. 2505, 2510 (1986); see also Consolidated Gl & Gas
Inc. v. FERC, 806 F.2d 275, 279 (D.C. Cir. 1986) (an agency may
di spose of a controversy on the pleadings without an evidentiary
heari ng when the opposing presentations reveal that no dispute of
facts is invol ved).

Rul e 56(c) of the Federal Rules of G vil Procedure permts, as the
basis for sunmary deci sion adjudi cations, consideration of any
““adnmissions on file.'' A summary decision nay be based on a matter
deenmed adnmitted. See, e.qg., Hone Indem Co. v. Famularo, 539 F. Supp
797 (D. Colo. 1982). See also Mrrison v. Walker, 404 F.2d 1046, 1048-
49 (9th Cr. 1968) (" "If facts stated in the affidavit of the noving
party for summary judgnment are not contradicted by facts in the
affidavit of the party opposing the notion, they are adnmit-
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ted."'); and U.S. v. One Heckler-Koch Rifle, 629 F.2d 1250 (7th Gir.
1980) (Admissions in the brief of a party opposing a notion for summary
judgnent are functionally equivalent to admissions on file and, as such
may be used in determ ning presence of a genuine issue of naterial fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 8 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undenied allegation. See Gardner
v. Borden, 110 F.R D. 696 (S.D. W Va. 1986) ( "matters deened adnitted
by the party's failure to respond to a request for adm ssions can form
a basis for granting sunmary judgnent.''); See also Freed v. Plastic
Packaging Mat. Inc., 66 F.R D 550, 552 (E.D. Pa. 1975); QO Canpo V.
Hardi sty, 262 F.2d 621 (9th Cr. 1958); United States v. Mlntire, 370
F. Supp. 1301, 1303 (D. N.J. 1974); Tomv. Twoney, 430 F. Supp. 160, 163
(N.D. Ill. 1977).

I'1. FINDINGS OF FACT AND CONCLUSI ONS OF LAW
A. Admi ssions by Respondent

| have exami ned all pleadings and nenoranda subnitted by the parties
and am convinced that there are no issues of material fact with respect
to the violations alleged in Count | of the Conplaint. The Respondent,
in response to requests for adm ssions, has directly admtted essential
facts supporting the allegations of paperwork violations. As Conpl ai nant
correctly pointed out in his notion, when such adm ssions are nade by the
opposing party, no genuine issues of material fact are deened to exist.
See United States v. Cann, OCAHO Case No. 89100396, (Jan. 26, 1990)
United States v. Acevedo, OCAHO Case No. 89100397, (Cct. 12, 1989) (Order
Granting Conplainant's Mtion for Summary Decision); and United States
v. USA Cafe, OCAHO Case No. 88100098, (Feb. 6, 1989) (Order Granting
Conpl ai nant's Motion for Summary Deci sion).

| have exanined the exhibits attached to the Conplainant's notion
and find that the Respondent has adnmitted to hiring each of the
i ndi viduals naned in Count |. Respondent has further adnitted to hiring
t hese 15 enpl oyees after Novenber 6, 1986, to work in the United States.
Respondent has also adnitted that he failed to prepare Enploynent
Eligibility Verification Forns (Fornms 1-9) for the 15 enpl oyees, and that
he did not present Forns 1-9 for these 15 enployees to the agents
conducting a conpliance inspection of his business on January 30, 1990.

As Conplainant correctly points out on page 6 of its Motion,

Respondent has adnmitted to each and every elenent required to prove the
vi ol ations of the enployee verification provisions of the Act al -
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|l eged in the Conplaint. Accordingly, | am hereby granting Conplainant's
notion for summary decision for all allegations in Count |

In Respondent's response to request for adm ssions, all requests
were admitted, however, Respondent placed question narks beside its
responses of "~ “Admit'' at nunbers 1, 3, 26, 34, 42, and 58. These
guestionabl e responses are not sufficient to defeat ny granting of the
Motion for Summary Decision, particularly after examning all other
admi ssions and the payroll records of Respondent, which Respondent
adnitted to be authentic.

Respondent's failure to submit an Answer further supports ny
granting of Conplainant's Mtion for Summary Deci sion, because Respondent
has not denied the allegations in the Conplaint, therefore they are
deenmed adnitted. Conplainant requested as an alternative to sunmmary
decision, an entry of a judgnent by default based upon this failure of

Respondent. | believed summary decision to be the npst appropriate nethod
of disposing of this case, therefore, | deny the request for default
j udgnent .

B. Gvil Mney Penalties

It is nmy judgnent t hat Respondent has violated Section
274A(a) ((1)(B) of the Immgration and Nationality Act, in that it hired
for enploynent in the United States after Novenber 6, 1986, 15
i ndi viduals without conmplying with the verification requirenents in 8
U. S.C. Section 1324a(b)(1), Section 274A(b)(1) of the Act, and 8 C. F. R
Section 274A.2(b) (1) (ii).

Having found the violation, | nust assess a civil noney penalty
pursuant to Section 274A(e)(5) of the Act, which requires the person or
entity to pay a civil penalty. The statute states, in pertinent part
t hat :

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an
amount of not |ess than $100 and not nore than $1,000 for each individua
with respect to whom such violation occurred. In determ ning the amount of
the penalty, due consideration shall be given to the size of the business
of the enployer being charged, the good faith of the enployer, the
seriousness of the violation, whether or not the individual was an
unaut hori zed alien, and the history of previous violations.

8 U.S.C. Section 1324a(e)(5).

In a case of this type, | would ordinarily grant summary decision
on the issue of liability alone, and would request the parties to provide
me with argunent or briefs outlining the five factors (size of business,
good faith of enployer, seriousness of the violation, whether
unaut horized aliens were enployed, and any history of previous
violations) to be considered in assessing civil penalties. In this case,
however, Conpl ai nant has assessed the | owest possible

1521



1 OCAHO 230

civil penalty, therefore Respondent could not be benefitted any further
t hrough the subm ssion of argunent on his behal f.

| believe the ampunt assessed by Conplainant to be fair and
appropriate, accordingly | approve the civil penalty of $1,500.00 (one
t housand five hundred), figured at $100.00 per violation.

I'V. ULTI MATE FI NDI NG OF FACT, CONCLUSI ONS OF LAW AND ORDER
In addition to the findings and concl usions previously nentioned, | nake
the following ultimate findings of fact and concl usions of | aw

1. As previously found and discussed, | have determned that
Respondent Arnmando Pal aci o, d/b/a La Bahia Restaurant, violated Section
1324a(a)(1)(B) of Title 8, 274A(a)(1)(B) of the Inmigration and
Nationality Act, in that it hired for enploynent in the United States
after Novenber 6, 1986, the follow ng individuals w thout conplying with
the verification requirenents in 8 U S.C. Section 1324a(b)(1), Section
274A(b) (1) of the Act, and 8 C.F.R Section 274A.2(b)(1)(ii):

Gaudal upe Avil a

Mari a R Castaneda
Fortino N. Cortez

Mari a de Consuel o Esparza
Li opol do Angeles H. Gabrie
Franci sco Gonez

Sandra B. Gonez

Maria R A Manduj ano
Frosty O Mall ey

Petra Pecheco

Rosa Vel asquez Quiroz
Carmen Ramirez

Silvia Rivera

Margarita Sanchez

Brenda Vi nson

2. That, as previously discussed, it is just and reasonable to
require Respondent to pay a civil nobney penalty in the anmpunt of one
t housand five hundred ($1,500.00) for Count | of the Conplaint.

3. That the hearing scheduled in or around Stockton, California is
cancel | ed.
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IT IS SO ORDERED: This 10th day of Septenber, 1990 at San Diego,
Cal i f orni a.

E. MLTON FROSBURG

Adm ni strative Law Judge

Executive O fice for Imrigration Review
O fice of the Adninistrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101

(619) 557-6179
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